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ARE ATTORNEYS WHO ASSIST A COR- 
PORATION IN PRACTICING LAW 
GUILTY OF PROFESSIONAL MISCON- 
DUCT? 





The question of the unlawful practice 
of ‘the law continues to agitate the profes- 
sion, which; in some states seems to be 
determined to rid itself of unlawful com- 
petition of laymen and corporations in 
the practice of law. In our first issue of 
the current year we had occasion to publish 
in full the recent opinion of the Tennessee 
Court of Appeals in the case of Grocers 
& Merchants Bureau of Nashville v. 
Gray, which held that a collection agency 
offering to give iegal advice with respect 
to commercial matters placed in their 
hand was practicing law and that the 
courts would not assist them in securing 
compensation for services rendered un- 
der such a contract. See 82 Cent. L. J. 
16, where, in an exhaustive note, we 
have collated the authorities defining the 
practice of law. 


Now comes the Appellate Division of the 
Supreme Court, of New York, and in an 
opinion handed down in December, 1915 
in the case of In the Matter of Pace and 
Stimpson, holds: “That it is unlawful for 
a corporation, whether domestic or for- 
eign, to practice law in this state, and 
any member of the bar, who assists a cor- 
poration in violating the law in this re- 
spect, is guilty of professional miscon- 
duct.” 


There hardly will be any surprise ex- 
pressed at the attitude of the court in 
holding that preparing the necessary papers 
to incorporate a company under the laws 
of any state constitutes the practice of law 








And in this respect the opinion of the court 
in this case is in harmony with the great 
weight of authority in this country when 
it quotes with approval the following lan- 
guage of the South Carolina Supreme 
Court: “It is too obvious for discussion 
that the practice of law is not limited to the 
conduct of cases in courts. According te 
the generally understood definition of the 
practice of law in this county, it embraces 
the preparation of pleadings and other 
papers incident to actions and special pro- 
ceedings on behalf of clients before judges 
and courts, and in addition, conveyancing 
and preparation of legal instruments of all 
kinds, and in general, all advice to clients 
and all action taken for them in matters 
connected with the law.” 


Reasoning from this premise it was a 
matter that presented no logical difficulty 
for the court to hold that incorporating a 
company was law business. On this point 
the court added: “The incorporation of a 
company involves the interpretation of 
statutes, the preparation of proper papers 
and a consideration of the nature of the 
corporation to be formed, in order that it 
may meet the needs of its projectors. All 
this calls for the application of legal knowl- 
edge and skill and the consequent render- 
ing of legal advice and services.” 


In this case it appeared that the respond- 
ents, Francis P. Pace and H. C. S. Stimp- 
son, attorneys in good standing at the New 
York bar, had been employed to represent 
in that city the Corporation Company of 
Delaware, a corporation, whose chief busi- 
ness was to organize corporations under 
the Delaware law. The corporation ad- 
vertised that its representatives would, for 
a stated fee, furnish and fill out the proper 
blanks for the incorporation of any com- 
pany under the Delaware law. 


It is interesting to note in this connec- 
tion that the court paid little heed to the 
argument of respondent’s counsel that the 
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services rendered by the Corporation Com- 
pany of Delaware were purely ministerial 
and consisted in merely filling. out, proper 
forms designated by the Delaware law. On 
this point the court said: “It is true that 
the legislature has made it so simple and 
apparently easy to incorporate a company 
that it often happens that laymen, guided 
by stationers’ blanks, undertake to perfect 
incorporation without legal advice, and 
sometimes without untoward consequences. 
But this does not prove that the incorpora- 
tion of a company according to statute does 
not involve, properly speaking, legal advice 
which, in practically every case, is requisite 
if there is to be assurance that the work 
when done has been done legally’’ and 
properly.” 

But, by far, the most interesting feature 
of this proceeding, are the parties to it. 
The case is founded on a petition brought 
by the New York County Lawyers’ Asso- 
ciation, charging the respondents, consti- 
tuting the law firm of Pace and Stimpson, 
with unprofessional conduct “in that they 
directly assisted a corporation known as 
the Corporation Company of Delaware to 
render or furnish legal services or advice.” 
In other words, the bar association did not 
proceed criminally under the New York 
statute against the Corporation for violat- 
ing the statute prohibiting a corporation 
from practicing law, but proceeded against 
licensed attorneys who assisted the corpora- 
tion to practice. In sustaining bar asso- 
ciation’s petition the court said: “If the 
acts of this corporation were unlawful ir 
this state, it is clear that the respondents 
assisted in and furthered them, and there- 
fore shared in the doing of the unlawful 
acts. For this they cannot escape respon- 
sibility, even, although they erroneously 
believed that they were doing no wrong.” 


In view of the fact, however, that the 
respondents had promptly severed their 


connection with the business of the Cor- 





72 
poration Company of Delaware on the in-, 


stitution of these proceedings, the court 
limited the penalty usually imposed for un- 
professional conduct to censure, but gave 


‘warning that the court would regard such 


acts, if persisted in, as constituting serious 
professional misconduct. 


It is strange how difficult it has been to 
convince some lawyers, otherwise of very 
high standing at the bar, of the very un- 
ethical, not to say unprofessional, character 
of arrangements with trust companies, cor- 
poration charter companies and the like, 
whereby such companies are enabled to do 
law business and to reap a reward there- 
from. 


A. H. R. 








NOTES OF IMPORTANT DECISIONS. 





WORKMEN‘S COMPENSATION ACT—REM- 
EDY EXCLUSIVE OF RIGHT OF ACTION. 
AT COMMON LAW.—There was discussed in 
82 Cent. L. J., 43, the question of “Recovery 
Under the Workmen’s Compensation Act for 
Injury Suffered in Interstate Commerce Where 
Employer was Free from Negligence.” In 
the case there considered, it was held by New 
York Court of Appeals, that the Federal Em- 
ployers’ Liability Act, which allows recovery 
for negligence by employer, did not cover the~ 
subject so as to bar an action based on! 
injury without negligence. e 


It would seem that it is the policy of New 
York courts to confine the operation of the 
Workmen’s Compensation Act to what is specif- ) 
ically provided for, as witness a recent case ! 
by New York Supreme Court which bases its 
conclusion on a prior ruling by the Appellate 
Division of that court. Shannahan v. Monarch 
Engineering Co., 156 N. Y. Supp., 143. 

In this case, suit was by a sister of decedent 
and it was claimed that the Compensation Act 
did not specify that any benefit could be re- 
covered by one standing in such relationship to 
deceased, and her action was barred. For plain- 
tiff it was urged that New York Constitution _ 


| Provided that the right of action as ¢» 1g 
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ox damages for death, should never be 
abrogated, and the amendment of the consti- 
tution under which the Compensation Act was 
framed did not take away the remedy given 
by a prior statute to such a party. 


This amendment gave to the Legislature the 
right “to provide that the right of such com- 
nensation and the remedy therefor shall be 
elusive of all other rights and remedies 
for injuries to employes or for their death 
resulting from such injuries.” 


We do not follow the reasoning of the court 
that the right under former legislation was 
preserved despite this amendment. It certain- 
ly disposed of all right of action as to the 
beneficiaries mentioned in the Compensation 
Act other than under its provisions, and, if 
it could do this, it was competent for the 
Legislature to declare, that no other than 
they should have any right of recovery. To 
say otherwise would leave the compensation 
act incomplete as a statute intended to cover 
the entire scheme of recovery for accident re- 
sulting or not in death to an employe in the 
course of employment. The narrow construc- 
tion put upon the words “exclusive of all other 
rights and remedies” seems to us not based 
on sound principles. The cause of action 
{or death is purely statutory and the Legis- 
iature has given full power to declare in whom 
it should exist independently of prior legisla- 
tion. 





COMMERCE — FEDERAL EMPLOYERS’ 
LIABILITY ACT SUPERSEDING REMEDY 
UNDER STATE LAW.—Reference is again 
made to editorial in 82 Cent. L. J. 43, as to dis- 
eussion of the scope of Federal Employers’ 
siability Act, excluding operation of Work- 
u-en’s Compensation Act, so far as industries 
engaged in interstate commerce is concerned. 


The question comes up in Nelson v. Illinois 
Yent. R. Co., 155 N. W. 169, decided by Su- 
oxreme Court of Iowa as to the effect of such 
federal act as to a remedy given by state law 
to one not expressly mentioned in the federal 
act, that is to say, a father suing for injury 
or death of his minor child caused by negli- 
gence of an interstate railroad. 


The court said: 


“There is but one question for determina- 
tion in the case, and that is whether the 
Congress, by the enactment of the federal 
Employers’ Liability Act, takes away from the 





father the right to recover for injuries to his 
minor son. The trial court held that the 
remedy provided in said act was exclusive, and 
that there could be no recovery as a conse- 
quence of an injury to an employe, except 
such recovery as was provided for in the act 
itself. Plaintiff contends that, while the act 
is exclusive as to the matters falling within 
its scope, yet it does not deprive one who 
is not an employe from recovery for such 
damages as may be sustained by reason of the 
negligent injury to the employe while engaged 
in interstate commerce. He concedes that as 
to injuries or death to such employe, while 
engaged in interstate commerce, the act in 
question supersedes all other remedies and 
rights of action so far as the employe is con- 
cerned, but contends that any claim that Con- 
gress by implication intended to cut off the 
right of the father to recover his own dam- 
ages caused by injury to his minor son is un- 
tenable and beyond the scope of the legislation. 
He contends, also, that the present action was 
not brought under the federal Employers’ Lia- 
bility Act, and its provisions were invoked by 
the defendant in a suit brought, not by an 
injured employe, nor by a personal represent- 
ative of a deceased employe, but by the father 
of the minor, claiming that the negligence of 
the railroad company had deprived him of the 
services of his son during minority.” 


As holding that the right of the father was 
not tolled by the federal act, the court relies 
on Tonselito v. Ry., 94 Atl. (N. J.), 804, in 
which it was reasoned that the federal act 
“purports to deal only with cases involving 
the death of an employe, and, in the absence 
of an intent clearly expressed or necessarily 
implied, that Congress intended to take away 
by this corrective or remedial act the legal 
status of third parties as fixed by immemorial 
rules of the common law, we must assume that 
such legal rights still subsist unimpaired.” 


We think there is room for distinction be- 
tween this case and the question whether the 
Workmen’s Compensation Act was or not ap- 
plicable to an interstate carrier in any re- 
spect. But we see no difference between a 
parent suing for the death of his minor child 
and merely suing for injury, loss of services 
being the gravamen of action in both instances. 
But there still arises the question of intent in 
the federal act, the carrier being controlled as 
to all operations and whether its purpose was 
to infpose, primarily, a penalty, or to vest those 
suing it with a cause of action for redress of 
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a wrong. As we said in our editorial, it is 
not the office of the federal government to 
create merely actionable negligence so far as 
private parties are concerned. 





CARRIER OF PASSENGERS—PASSEN- 
GER ON TRAIN NOT STOPPING AT DESTI- 
NATION ON TICKET.— The Supreme Court 
of Mississippi holds, that, while it is the duty 
of a passenger to inquire before going upon 
a train whether it will stop at the station his 
ticket recites as his destination, yet, it also 
is the duty of the conductor to tell the pas- 
senger upon presenting his ticket, that if his 
train will not stop, if it will not, at such sta- 
tion, so that he may disembark at the station 
next before train reaches the one specified. 
Yaozo & M. V. R. Co. v. Walls, 70 So. 348. 


This duty being imposed on the conductor, 
it is then held that passenger going beyond 
his station, he has no right to eject him from 
the train between stations on a dark and 
rainy night, at a place with which he is not 
familiar, the passenger being without money 
to pay addtional fare. Therefore, where a 
passenger was injured, after being ejected, by 
falling through a trestle, he had a good cause 
of action. 


Stevens J. files a vigorous dissent on the 
theory that the ticket plainly expressing the 
right of the passenger to disembark at a 
station next before the one marked, could be 
presumed by the conductor to know that he 
was about in being on the train, especially as 
to disembark therefrom, made no additional 
charge in taking the next train. Under the 
circumstances it was said that an instruction 
by the trial court predicated upon the theory 
merely that the ejection before reaching the 
station named in the ticket, but after the 
train had left the next station thereto, was 
unlawful, where it was forcible and at mid- 
night, was not erroneous. 

The dissent is right as strict matter of law, 


but the instruction was erroneous, if at all, 
only upon the theory that it was not as fully 


conditioned as it should have been and could . 


have been, under the facts, there being, ap- 
parently, no dispute as to the omitted facts. 
It seems to us, that when one is on a train, in 
good faith, he should have protection. If the 
passenger inadvertently, or because he has 
fallen asleep, passes his station, he is not to 
be treated as a trespasser ab initio. 





INDIAN ELOQUENCE IN A JUDI- 
CIAL FORUM. 





A strange scene, remarkable for its 
dramatic intensity, was witnessed on the 
twenty-fourth day of September, in the 
year 1881, at a session of the District 
Court of the State of Minnesota, held at 
Brainerd, in Crow Wing County, in the 
course of the general term presided over 
by Hon. O. P. Stearns, of Duluth, then 
holding judicial office and afterwards, by 
appointment of the governor, a senator of 
the United States from the State of Min- 
nesota. At the time when the incident oc- 
curred the trial of the case, State versus 
Harris, et al., in which the famous advo- 
cate, William W. Erwin, Esq., conducted 
the defense, had just been concluded, a 
verdict of guilty had been returned, and 
the presiding judge had sentenced the de- 
fendants, who had been duly convicted of 
homicide, to a long term of imprisonment 
in the state penitentiary at Stillwater. 


To explain fully the circumstances out 
of which this case arose it will be neces- 
sary to state that in the year 1881 over 
ten thousand Indians of the Ojibway 
(sometimes called Chippewa) nation re- 
sided in northern Minnesota, having been 
placed by the general government of the 
United States upon extensive reservations 
established in that region. It was the cus- 
tom of the Ojibways to wander far and 
wide not only upon the reservations but 
outside of them in the months of July and 
August for the purpose of gathering blue- 
berries. Following this custom a small 
band of Ojibways had made a camp, in 
the course of their wanderings, near a rail- 
way embankment in Crow Wing County 
remote from any settlement of white peo- 
ple. One evening the defendants in this 
case were walking along the railway em- 
bankment, noticed the Indian encamp- 
ment and wantonly fired into it killing one 
man and wounding several squaws and 
children. For this offense they were in- 
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dicted and, as before stated, were con- 
victed and sentenced to imprisonment. 


The court room was crowded with Ojib- 
ways who had assembled to watch the 
trial. Some of them had testified as wit- 
nesses. When sentence had been pro- 
nounced upon the defendants the court in- 
terpreter communicated to several of the 
Indians the result and, in a few moments, 
notified the presiding judge that an old 
chief who was present desired to address 
the court. Judge Stearns very consider- 
ately granted the request and the old chief 
came forward and made a really eloquent 
oration. He was a man whose face was 
furrowed’ with many deep lines and his 
general appearance bespoke advanced age. 
However, his long black hair was but 
slightly tinged with gray and his black 
eyes were full of piercing light. The upper 
part of his body was clad in an old, rusty, 


-black frock coat, his legs were encased in 


deer skin leggings fringed with the same 
material and on his feet he wore elaborate- 
ly beaded moccasins. As he came into the 
space immediately in front of the judge’s 
bench he wore a gray blanket striped with 
black draped about his legs and held in the 
tight clutch of his left hand at the front 
of his waist-line. From time to time in 
the course of his speech he removed this 
blanket from its original position, threw 
it about his shoulder, flung it over one 
arm, or held it aloft to emphasize or to 
illustrate what was said. He spoke in the 
sonorous Ojibway language. 


As interpreted by a member of the fa- 
mous Beaulieu family, the chief said: 

“T wish to inform the gentleman of the 
house that this is the fourteenth day that 
I have been here. I came here blindfolded 
and this is the first day that I have been 
able to see. To the lawyers here besore 
me I will say that I am glad that you are 
here. I have heard a great deal about law, 
but I wish to speak a few words in behalf 
of my nation. I have been to Washing- 
ton many times. 





I have seen passing by ! 


me seventy-five ‘winters and seventy-five 
summers. At Washington I was told by 
the chief of the white nation that the 
white people were willing to do justice to 
my people. However, I have long doubted 
this.” 

At this point the old chief removed his 
blanket and spread it on the court room 
floor. Then, gathering it up by the four 
corners and holding it thus suspended in 
his right hand, he resumed: 


“When the white man came to this coun- 
try all the land from the Great Lakes of the 
North to the Red River of the North be- 
longed to my people. Then the white man 
came and took all the land into his posses- 
sion as I have gathered up this blanket. He 
gave the Ojibways reserve pieces of land 
on which to live, but at the same time the 
white man came in great numbers, drove 
away the game, and even gathered the wild 
rice in the lakes which long ago fed not 
only the: Indians but the wild fowl that 
fly from north to south and from south to 
north, and which the Indian captured for 
his food. So, we have lost our homes and 
can no longer wander as we would like 
to wander, and we cannot live well because 
the white man has taken our land away and 
we are too ignorant to learn his way of 
cutting down forests and tearing up the 
soil of the prairies, making farms, planting 
seed and making food grow out of the 
ground. When we trade with the white 
man we receive, many times, very little for 
what we sell and we cannot gain much for 
our families in buying and selling. We are 
very poor. In the spring time we go to 
the maple forests, draw the sap out of the 
trees and make sugar for ourselves. In 
the summer time we go, as our fathers did, 
to the open fields and there we gather ber- 
ries and sometimes capture the animals 
which we use as food. Very often we are 
driven away from certain places where we 
try to make sugar and gather berries as our 
fathers, did, because some white man says 
that the land upon which we step is his 
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land and that we must go away. We have 
had so many sorrows in dealing with the 
white man that when these young men of 
the great white race (pointing to the con- 
victed defendants) fired their guns into 
our camp, our young men and the women 
told me that they would go without punish- 
ment because they were white men, and 
that we might as well wander away some- 
where and give ourselves up as lost beings 
for whom nobody cares. Then your head 
messenger (pointing to the sheriff) came 
and told us that the men who killed our 
people with their shot guns had been 
caught, that a council of white men would 
be held and if they were shown to have 
done this bad work they would be punished. 
Now we have learned that the white man 
will punish these young men who shot at 
our people and I am no longer blind. I 
can see my way before me. I see hope for 
my people. I have found out that the white 
man will do justice to the Indian, and I 
give my thanks to the chief of this council 
and to all who have taken part in it for 
the justice of its decision.” 

The chief then slowly walked back to the 
benches at the rear of the court room and 
it was evident from the countenances of all 
present that his speech had made a pro- 
foumd impression. It may be interesting to 
state that in speaking the old chief seemed 
to be entirely at ease. He gesticulated 
freely. When he spoke of being blind he 
closed his eyes and placed his right hand 
over them. Sometimes he knelt on the 
floor and sometimes sat on the floor. At all 
times he was graceful, and even in his 
strange attitudes appeared to be governed 
by a peculiar dignity. As he spoke of his 
doubts regarding the sincerity and justice 
of the white man he shook his head slowly, 
and when he affirmed his belief that the 
white man was really governed by justice 
he raised his head, shook his long hair. and 
his eyes sparkled with the delight of a spir- 
ited intelligence. Altogether, the speech of 
the Ojibway chief was a remarkable in- 
cident in the history of Northern juris- 
prudence. 

Joun W. Wits. 

St. Paul, Minn. 





ACT OF GOD AS A DEFENSE 
IN AN ACTION FOR DAMAGES 
BROUGHT AGAINST OWNER OF 
IRRIGATION DITCH, CANAL, OR 
RESERVOIR. 





Definitions: “The act of God signifies, 
in legal phraseology, any inevitable accident 
occurring without the intervention of man, 
and may, indeed, be considered to mean 
anything in opposition to the act of man, 
as storms, tempests, and lightning. The 
above maxim may therefore be paraphras- 
ed and explained as follows: “It would 
be unreasonable that those things which are 
inevitable by the act of God, which no in- 
dustry can avoid, nor policy prevent, should 
be construed to the prejudice of any per- 
son in whom there has been no laches.’ 

Human Agency Excluded: From this 
definition it is seen, and the cases are in 
accord, that al! idea of human agency must | 
be excluded in order that the defense of 
act of God be made available. Should the 
intervention of man be shown to have con- 
tributed to the injury, it cannot be held 
to have been the act of God.? This prin- 
ciple is illustrated in the case of California 
Dev. Co. v. New Liverpool Salt Co.2 Ex- 
cerpts from this case are to be found on 
page 3120 Kinney on Irrigation, 2nd ed. 
as follows, “The evidence shows con- 
clusively that it was defendant’s method 
of constructing the intakes that resulted in 
turning the floods of the Colorado River 
into the Salton Sink,’ and the result of 
which was the destruction of a large 
amount of farming land. And, although 
“the fact that an extraordinary flood came 
down the river contributing to the disas- 
ter,” the Court held that that fact did not 
relieve the defendant from liability. If it 
had not been for the intervention of man 
in the construction of the works, the flood, 


(1) Broom’s Legal Maxims, pp. 227, 228, and 
approved in Kinney on Irrigation, 2nd. Ed. p. 
3119. 

2) Polach v. Peoche, 25 Cal. 
Rep. 115. 
(3) 172 Fed. 792, 97 C. C. A. 214. 


516, 95 Am. St. 
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although extraordinary, would have passed 
down the river without doing damage, as 
it had done on previous occasions. There- 
fore, the Court held that the injuries could 
not be regarded as having been caused by 
the act of God, but must be regarded as the 
act of the ditch owner and for which they 
were held liable. 


Act of God and Inevitable Accident 
Contrasted: It has been maintained that 
the term “inevitable accident” is synony- 
mous with “act of God.”* But while it is 
clear that every act of God is an inevitable 
accident, yet it is equally clear that not 
every inevitable accident is an act of God, 
in the legal sense. 


In Merritt v. Earle,® it was said: “The 
expressions ‘act of God’ and ‘inevitable ac- 
cident’ have sometimes been used in a sim- 
ilar sense and as equivalent terms. But 
there is a distinction. That may be an 
inevitable accident which no foresight or 
precaution of the carrier could prevent; 
but the phrase, ‘act of God’ denotes natural 
accidents that could not happen by the in- 
tervention of man, as storms, lightning and 
tempest. The expression excludes all hu- 
man agency.” 


A Mixed Question of Law and Fact: 

“The ‘act of God’ as that expression is 
known in the law, is a mixed question of 
law and fact. The defining and limitation 
of the term, its several characteristics, its 
possibilities as establishing and controlling 
exemption from liability, are questions of 
law for the Court; but the existence or 
non-existence of the facts upon which it 
is predicated are questions for the jury.’”® 


Correct Rule Where Two Causes Com- 
bine to Produce Injury: In a Montana 


(4) Blythe v. Denver et. R. Co., 15 Col. 333, 
25 Pac. 702, 11 L. R. A. 615, 22 Am. St. Rep. 
403, where it was held that in a charge to the 
jury in which “inevitable accident” and “act of 
God” were used interchangeably, while not 
technically correct, was not prejudicial and 
could not have misled the jury. 


(5) 29 N. Y. 115, 86 Am. Dec. 293. 


(6) Gilson v. Cascade Lumber Co.. 
289, 103 Pac. 11. 


54 Wash. 





case’, the Court, in sustaining an instruc- 
tion to the jury, said: “They, (the jury), 
must have understood the instruction to 
mean, that if they found from the evi- 
dence, (1) that there were two causes 
which combined to produce the damage, 
(2) that both of such causes were in their 
nature proximate, and (3) that one of 
such causes was the culpable, negligent 
act of the defendant and the other an act 
of God, then the defendant should be held 
liable for the loss proximately resulting 
from two such concurring causes, pro- 
vided, they should further find from the 
evidence that the loss would not have been 
sustained but for such culpable, negligent 
act of the defendant.” 

Act of God Must be Properly Pleaded: 
If an act of God rendering performance 
impossible, is relied upon as a defense, it 
must be pleaded.* 

What Will or Will Not Constitute the 
Defense: What will or will not consti- 
tute a defense of act of God will depend 
upon the facts of each particular case. It 
is a question to be determined by the jury 
under proper instructions from the court.° 

Illustrative Cases: The defendant com- 
pany was the owner of an irrigation canal. 
Plaintiff was the owner of a small tract 
of improved land lying under the canal. 
During one of the heaviest rainstorms 
known to have occurred in the vicinity, 
the canal overflowed and deposited a large 
amount of debris on plaintiff's land de- 
stroying fruit trees and doing other dam- 
ages. Plaintiff alleged that the damage 
occurred through the negligence of the de- 
fendant for the reason that, (1) the canal 
was negligently constructed, in that, for 
a distance of four and one-half miles east 
of the plaintiff’s land no waste way or 
other means was provided for carrying off 
the surplus waters; (2), that the defend- 


(7) Mulrone v. Marshall, 35 Mont. 238, 88 Pac. 
797; Grand Valley Irrig Co. v. vipat 14 Colo. 
App. 123, 59 Pac. 420. 

(8) Pengra v. Wheeler, 24 Ore. 532, 34 Pac. 
354, 21 L. R. A. 726. 

(9) Mulrone v. Marchall, supra. 
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ant had permitted an obstruction to be 
placed in the canal, interfering with the 
current and contributing to the damage; 
(3), that at the time of the storm no ditch 
rider or other employe of the defendant 
was on the banks of the ditch near plain- 
tiff’s land. The evidence disclosed that 
the storm was one of unprecedented sever- 
ity, the most ever known in the vicinity; 
that besides the waste gate there were a 
number of culverts under the canal to 
carry off the water from the mesa above 
it and that these canals had previously 
been sufficient to carry off the waste and 
storm water and to prevent damage to 
property ; that the ditch rider employed by 
the defendant company was at his place 
of duty at the head of the canal during 
the storm and that he or any number of 
others, had they been present along the 
canal during the storm near plaintiff’s 
land, could not have prevented the damage 
complained of; that so far as the evidence 
disclosed, the damage proximately result- 
ed, not from human agency, but from 
one of those unexpected, unanticipated su- 
preme causes over which the defendant 
had no control and which no reasonable 
precaution could have prevented. The 
Court held that it was clear that under the 
circumstances, defendant could not be held 
liable.?° 


Flood Water That Can Reasonably Be 


Anticipated and Controlled: The de- 
fendant company was the owner of 
an irrigation canal. Plaintiff was the 


owner of a small tract of land situated 
under the canal and irrigated from it. 
Plaintiff charged that the defendant owned 
a ditch which it used to carry off surplus 
waters from lands irrigated by it; that 
such ditch extended through plaintiff’s 
land and had been improperly constructed 
and negligently maintained; that by means 
of such defective construction and want 
of repair, the drainage from the higher 
lands irrigated from defendant’s canals 


(10) Grand Valley Irr. Co. v. Pitzer, supra. 





was collected in the drainage ditch and 
caused to flood a portion of plaintiff’s land, 
washing it away and rendering it unpro- 
ductive. 


It appears that the defendant having 
used and controlled the waste water ditch 
across plaintiff’s land, failed to give it suffi- 
cient capacity to hold all water that might 
reasonably have been expected to accumu- 
late in it; and that defendant failed to 
enlarge and repair it from time to time as 
experience, observation and safety dic- 
tated. It appears, also, that a flume of an- 
other canal company obstructed the flow 
of water in the ditch. 


Under these circumstances the Court 
held that while the defendant company 
was only required to anticipate and pre- 
pare to meet such emergencies as might 
reasonably be expected to arise in the 
course of nature and was not required to 
meet unlooked for and overwhelming dis- 
plays of adverse power—such as storms of 
such unusual violence as to surprise cau- 
tious and reasonable men; yet, as it allow- 
ed breaks in the banks of the waste ditch 
to remain an unreasonable length of time 
and that the ditch was inadequate to hold 
all the water that was allowed to accumu- 
late in it in the absence of extraordinary 
and overwhelming emergencies, the de- 
fendant had failed to use such judgment, 
diligence and care in the construction and 
repair of its ditch as the law required and 
were therefore liable for the damage done 
plaintiff’s land.™* 


Damage Caused by Break in Ditch In- 
jured by Inevitable Accident: Where a 
break in a ditch was caused by an inevita- 
ble accident which allowed its waters to 
escape and damage plaintiff’s land, but the 
break was allowed to remain unimpaired 
for two or three weeks, it was held to be 
the duty of the owner of the ditch to pre- 
vent injury to others by making repairs at 

(11) Lisonbee v. Monroe Irr. Co., 18 Utah 


343, 54 Pac. 1008, 72 Am.. St. Rep. 784; Arave 
v. Idaho Canal Co., 5 Idaho 68, 46 Pac. 1024. 
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the earliest practicable moment and that 
a failure to do so was negligence per se.?? 

Act of God As a Defense for Failure 
to Deliver Water Under Contract: In an 
action for rent under a lease of water pow- 
er, defendant, by way of counter-claim, 
alleged that plaintiff failed, neglected, and 
refused, as per the terms of the lease, to 
repair the dam and race within ten days 
after the water had fallen to an average 
winter stage. The Court found that the 
water, within the ten days’ limit, had risen 
so as to render the making’ of repairs, 
within that time, impossible, thus releasing 
the lessor from liability for breach of the 
covenant if he made the repairs as soon 
as possible.*® 

In the case just cited, it is said that 
where a party, by his contract charges 
himself with an obligation possible to be 
performed, he must make it good unless 
its performance is rendered impossible by 
the act of God, the law, or the other party. 
Unforeseen difficulties, however great, will 
not excuse him. The act of God will dis- 
pense with the performance of the con- 
tract, but to bring the case within the rule 
of dispensation it must appear that the 
thing to be done cannot by any means be 
accomplished ; for if it is only improbable 
or out of the power of the obligor, it is 
not in law deemed impossible. 

In an action for damages for failure to 
furnish water for irrigation purposes, the 
defendant alleged a scarcity of water 
caused by a drought such as was not con- 
templated by either party and could not 
have been anticipated and provided against 
by the exercise of ordinary diligence and 
foresight, and that therefore, the failure of 
the defendant to furnish more water than 
was supplied, was caused by the act of 
God. The Court held that the facts “do 
not tend to show that the source of the 
water supply was wholly exhausted so as 


(12) Catlin Land, etc., 
App. 481, 31 Pac. 391. 

(13) Pengra v. Wheeler, 24 Ore. 532, 34 Pac. 
354, 21 L. R. A. 726; Kinney on Irr., 2nd ed., 
p. 3122. 


Co. v. Best, 2 Colo. 





to render the irrigation of the land phys- 
ically impossible; and for this reason the 
act of God is not involved.”** 


As has been seen, in order to render 
the act of God an excuse for failure to 
perform, it must be clearly shown that 
the failure was chargeable to vis major 
and not to negligence.’® 


The contract may provide against a 
failure to furnish the full amount of water 
on account of accident or a failure in the 
usual supply of water and in such cases 
to pro rate the supply; but it cannot pro- 
vide against negligence. 

An irrigation company, however, which 
contracted with plaintiff to furnish him 
water for irrigation purposes, the contract 
providing against responsibility for any de- 
ficiency of water caused by act of God, 
forcible entry, hostile diversion or obstruc- 
tion, or temporary damage by flood or 
other accident, cannot withhold its stipu- 
lated supply of water from plaintiff to his 
damage by using part of the water to turn 
a new water wheel it had installed sub- 
sequent to its contract with plaintiff; and 
further, defendant could not excuse itself 
by claiming that the water turned into the 
canal to propel the new wheel, was salvage 
water. that is to say, water saved by de- 
fendant that was permitted by its original 
dam to waste at the time the contract with 
plaintiff was entered into.*® 

Burden of Proof: The complaint must 
allege with particularity the negligence of 
the defendant for the gist of the action 
is negligence; and the burden of proof, in 
the first instance, is upon the plaintiff to 
establish the allegations of his complaint. 

The allegations of the complaint should 
be plain, definite, and unequivocal. They 
should state what the injuries were with- 


(14) Anderson v. Adams, 43 Ore. 621, 74 Pac. 
215; Catlin Land, etc., Co., v. Best, supra. 

(15) O’Neil v. Ft. Lyon Canal Co., 39 Colo. 
487, 90 Pac. 849; Catlin Land, etc., Co. v. Best, 
supra; Jackson v. Indian Creek, etc., Co., 16 
Idaho 430, 101 Pac. 814. 

(16) Evans v. Prosser Falls L. & P. Co., 62 
Wash. 178, 113 Pac. 271. 
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out stating the evidence by which plain- 
tiff expects to prove them. 

In reservoir cases, in states like Colo- 
rado, where the owner is made an insurer 
by statute it is not necessary to allege or 
prove the negligence. A case is made 
prima facie, at least, when the damage and 
cause, by breaking of the reservoir, are 
established.** 

The defendant, if he relies upon special 
defense, as the act of God, must allege it 
and prove it.** 

Measure of Damages: In actions for in- 
jury to land on account of its being cov- 
ered with trash, sediment and debris from 
the breaking of defendant’s ditch or reser- 
voir, the measure of damages is the dif- 
ference between the value of the land im- 
mediately before the injury and its value 
immediately after the injury. The cost of 
clearing the land of the trash, sediment 
and debris is not alone the measure of 
damages, but rather evidence to be con- 
sidered in connection with other circum- 
stances in estimating the damages.’® 

In case of permanent injury to the land, 
but where it is not totally destroyed, the 
measure of damages is the difference be- 
tween the actual cash value of the land im- 
mediately before the injury and its actual 
cash value immediately after the injury.” 
In estimating the measure of damages a 
distinction must be made between the per- 
manent or temporary injury to the land 
and the permanent destruction of the land. 
If the land is totally destroyed, the owner 
is entitled to recover the actual cash. value 
of the land at the time of the taking or 
destruction ; but, if the land is permanent- 
ly injured, but not totally destroyed, the 
owner will be entitled to recover the dif- 
ference between the actual cash value at 
the time immediately preceding the injury 


(17) M.A. S. R. ed., Sec. 3730, R. S. 08, 3204; 
Larimer County Ditch Co. v. Zimmerman, 4 
Colo. App. 78, 34 Pac. 1111. 

(18) Pengra v. Wheeler, supra. 


(19) Mustang Res. Co. v. Hessman (Colo.). 
112 Pac. 800. . 
(20) Young v. Extension Ditch Co., 13 Idaho 


174, 89 Pac. 296. 





and the actual cash value of the land in 
the condition it was immediately after the 
injury. If the land is but temporarily in- 
jured, the owner is entitled to recover the 
amount necessary to repair the injury and 
put the land in the condition it was in at 
the time immediately preceding the in- 
jury.” 

In actions of this kind, the principle of 
actual compensation governs, and the dam- 
ages awarded must be confined to. the ac- 
tual damages sustained. Such damages 
must be proven with some degree of cer- 
tainty and cannot be left to the guess, con- 
jecture or speculation of the jury as in 
cases of tort against the person.” 

Damages to Crops: Where the land is 
not injured, but the owner is prevented 
from raising a crop on it, the rental value 
of the land, with legal interest thereon, is 
the measure of damage.** 

In a Colorado case, it was stated, that 
plaintiff's damage was the difference be- 
tween the amount realized from the crops 
the land did produce and the amount that 
would have been realized therefrom had 
the water been furnished, less the added 
cost of raising, harvesting, and marketing 
the product.** In California, however, the 
rule seems to be as follows: “The proper 
measure of damages in a case like this is 
the difference between the rental value of 
the land with water and its rental value 
without it and the lawful price of the 
water should also be taken into considera- 
tion and deducted. If the land had been 
actually taken from the plaintiff by the 
defendant during the period in question, 
the company would have been liable only 
for its rental value during the time plain- 
tiff was deprived of it. Conjectural prof- 
its of the kind sought here (profits on 
crops) cannot be recovered as damages in 
such cases. They must be damages capa- 
ble of ascertainment by proof to a reason- 


(21) = Ibid. 
(22) Ibid. 
(23) Ibid. : 
(24) Northern Colo. Irr. Co. v. Richards, 22 


Colo. 450, 45 Pac. 423. 
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able certainty. Uncertain and speculative 
profits, which might or might not have 
been realized, are not recoverable in such 
actions.”® 

Damage to Stock: Where live stock is 
injured, the measure of damages is the 
full market value of the stock at the time 
of loss.*° In this case a ditch company left 
an unguarded washout in its ditch, and 
plaintiff’s cattle were driven into it by a 
snowstorm. The failure of defendant to 
guard the washout was held to have been 
the natural and proximate cause of the 
injury and not the snowstorm. 

‘Where, however, plaintiff’s cattle be- 
came lost by miring in defendant’s ditch 
which defendant had negligently allowed 
to become enlarged, and plaintiff knew of 
such conditions when he turned his cattle 
onto the land through which the ditch of 
defendant ran, he took the risk of such 
injury and he could not recover of de- 
fendant for the loss of his cattle.?" 

Joun E, Erne tt. 

Glenwood Springs, Colorado. 

(25) Crow v. San Joaquin & K. R. Cc. & I. 


Co., 130 Cal. 306, 62 Pac. 562. 
(26) Big Goose, etc., Co. v. Morrow, 8 Wyo. 


‘537, 59 Pac. 159, 80 Am. St. Rep. 23. 


(27) Messenger v. Gordon, 15 Colo. App. 62, 62 
Pac. 959. 








CONTRACTS—PRINTED MATTER ON LET- 











TER HEADS. 
B. F. STURTEVANT CO. v. FIREPROOF 
FILM CO. 
(Court of Appeals of New York. Nov. 16, 
1915.) 
110. N. E. 440. 





Where, at the bottom of the first page of 
plaintiff’s office stationery, upon which its pro- 
posal to manufacture heating apparatus for de- 
fendant was written, was printed in small type, 
“All prices are subject to change without no- 
tice, and all contracts and orders taken are 
subject to the approval of the executive office at 
Hyde Park, Mass.,” such provision, merely from 
its position upon the paper, ‘was not incorpo- 
rated in, and a part of, the proposal, rendering 
approval of the contract by plaintiff's home of- 
fice a condition precedent to its binding effect. 


SEABURY, J. This action is brought to re- 
cover damages for the breach of an alleged 
contract. The plaintiff and defendant are 
foreign corporations. The plaintiff is a de- 





signer and builder of heating and ventilating 


and drying apparatus. The defendant was en- 


& 





gaged in building a factory for the manu- 
facture and sale of motion picture films. On 
_ December 29, 1911, the plaintiff submitted to 
the defendant an elaborate “proposal and 
specifications,” which had been prepared aft- 
er consultation with a representative of the 
defendant for the performance by the plain- 
tiff of the work therein specified. The “pro- 
posal and specifications” was in the form of 
a letter addressed to the defendant, and 
stated that: 

“Supplementing our quotation of December 
6th, we beg to quote you upon the following 
apparatus,” etc. 

The letter was typewritten, and describes 
in detail the apparatus, and specifies the 
terms, price, and time of delivery. The speci- 
fications that are attached to the letter are 
printed, although the “dimensions and data” 
relating to the apparatus are supplemented 
by typewritten statements. The letter is sign- 
ed “B. F. Sturtevant Company, by J. L. Wil- 


liamson.” Upon the letter is indorsed the 
following: 
“Accepted: The Fireproof Film Company. 


H. Kuhn, Vice-President and Treasurer, Date, 
December: 30, 1911.” 

The plaintiff actually commenced work un- 
der this alleged contract on January 1, 1912. 
On January 5, 1912, the defendant sent a 
letter to the plaintiff, which was received sev- 
eral days later, stating that: 

“The contract for fans that was signed by 
me was to be submitted to the board of direc- 
tors for their approval. This is what I omit- 
ted to tell you. So please hold off with same 
until I send it on to St. Louis to our president 
and board of directors. I have no doubt that 
they will accept the same, but if not, I shall 
have to cancel the contract. Yours very truly, 
Fireproof Film Company, H. Kuhn, Treasurer.” 

Several letters passed between the parties 
and on February 10, 1912, the defendant wrote 
to the plaintiff: 

“We notify you herewith that we will have 
to cancel the contract for fans for the Fire- 
proof Film Company.” 

In its answer interposed in this action the 
defendant denied that it entered into any con- 
tract with the plaintiff, and alleged: 

“That on December 30, 1911, plaintiff and de- 
fendant’s vice-president and treasurer exe- 
cuted a paper purporting to be a contract be- 
tween the plaintiff and the defendant, which 
paper and alleged contract was executed by 
the vice-president and treasurer of the defend- 
ant without the express or implied authority 
of defendant, its board of directors, or its 
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building committee, and said paper and alleged 
contract was subject to approval by defend- 
ant, and plaintiff was so notified January 5, 
1912, and said paper, purporting to be an al- 
leged contract between the plaintiff and de- 
fendant, was finally disapproved and cancelled 
on February 10, 1912, by defendant, and never 
was in force and binding upon the defendant, 
and never constituted a contract between the 
plaintiff and defendant.” 

Upon the trial the defendant sought to de- 
fend upon the ground that Kuhn, its vice- 
president and treasurer, was without authority 
to sign the contract. Satisfactory proof of 
Kuhn’s authority to act for the defendant was 
presented, and the court submitted to the 
jury the question as to whether Kuhn was 
authorized to act for the defendant. It ap- 
pears from the letters quoted above and the 
allegations of the defendant’s answer that the 
defendant disputed its liability upon the 
ground that Kuhn was not its authorized agent. 
Upon this appeal it still adheres to this con- 
tention, but the principal ground urged for 
the reversal of the judgment is that there was 
no contract between the parties, because at 
the bottom of the first page of the plaintiff’s 
office stationery, upon which the proposal was 
written, appear the words: 

“All agreements are contingent upon strikes, 
fire, accidents or delays beyond our control. 
All prices are subject to change without notice, 
and all contracts and orders taken are sub- 
ject to the approval of the executive office at 
Hyde Park, Mass.” 

These sentences are printed in very small 
type, and the first typewritten numeral that 
indicates the page number is typewritten over 
this printed matter. The appellant claims 
that the proposal was given “subject to the 
approval of the executive office at Hyde Park, 
Mass.,” and that, as there was no proof that 
this approval was given and communicated to 
it, there was no contract. It appears clearly 
that Williamson had authority to make the 
contract, and that his action in so doing was 
ratified by the executive office of the plaintiff 
at Hyde Park, Mass. The plaintiff actually 
commenced to perform the work, and con- 
tinued working under the contract until it re- 
ceived the notice of the defendant that it had 
cancelled the contract. The point now earnest- 
ly insisted upon was not litigated upon the 
trial, and seems to be an afterthought that 
occurred to the defendant when it failed to 
defeat the plaintiff’s claim on the ground that 
its vice-president and treasurer, Kuhn, was 
not authorized to make the contract in its be- 





half: The claim that is now urged rests en- 
tirely upon the contention that the clause 
“all contracts or orders taken are subject to 
the approval of the executive office at Hyde 
Park, Mass.,” is to be deemed a part of the 
proposal. If this provision was a part of the 
proposal, there could be no proof of a con- 
tract in the absence of evidence that the order 
was approved, and that the defendant had 
been notified of that fact. In view of the man- 
ner in which this provision is printed upon 
the stationery of the plaintiff, it cannot be 
held, as a matter of law, that it was incor- 
porated in and a part of the proposal. The 
language of the proposal is clear and explicit, 
and this provision, which is printed in small 
type, cannot be allowed to change, alter, or 
modify it, unless it was a part of the pro- 
posal. It was not incorporated in the body 
of the proposal or referred to in it. No sug- 
gestion was made, either in the pleadings or 
the proof, that it was a part of the proposal. 
If an issue had been raised upon the trial 
whether it was a part of the proposal, that 
issue would have presented a question of fact 
to be determined by the jury. As no such ques- 
tion was raised upon the trial, and as it does 
not appear from an inspection of the proposal 
that this provision was a part of it, the de- 
fendant is not now in a position to secure the 
reversal of this judgment upon this ground. 
When an offer, proposal, or contract is ex- 
pressed in clear and explicit terms, matter 
printed in small type at the top or bottom of 
the office stationery of the writer, where it is 
not easily seen, which is not in the body of 
the instrument or referred to therein, is not 
necessarily to be considered as a part of such 
offer, proposal, or contract. In Sturm v. Boker 
150 U. S. 312, 327, 14 Sup. Ct. 99, 103, 37, L. Ed. 
1093, it was said that: - 

“The contract being clearly expressed in 
writing, the printed billhead of the invoice can. 
upon no well-settled rule, control, modify, or 
alter it.” 

In Summers v. Hibbard & Co., 153 Ill. 102, 
109, 38 N. E. 899, 901, 46 Am. St. Rep. 872, 
the court said: 


“The printed words were not in the body of 
the letter or referred to therein. The fact that 
they were printed at the head of their letter 
heads would not have the effect of preventing 
appellants from entering into an unconditional 
contract of sale.” 


_ In Menz Lumber Company v. McNeely & 
Company, 58 Wash. 223, 229, 108 Pac. 621, 624, 
28 L. R.A. (N. S.) 1007, it was said that: 
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“The printed matter on the letter heads was 
not referred to in either the order or the ac- 
ceptance, and is not a part of the contract. 
* * * ‘The construction contended for by 
the respondent would make that which is an 
absolute, unqualified acceptance upon its face 
a conditional one by reference to a letter head 
which was not referred to by either parties.” 

The other grounds upon which the appellant 
asks a reversal of the judgment are not such 
as to warrant discussion. 

I advise that the judgment be affirmed, with 
costs. 

CUDDEBACK, CARDOZO, and POUND, JJ., 
concur. COLLIN, J., concurs in result. WIL- 
LARD BARTLETT, C. J., and CHASE J., dis- 
sent. 

Judgment affirmed. 


Note.—Printed Matter on Letterheads as 
Affecting Offers or Acceptances—There is rather 
scant treatment given to this subject in 
2 Page on Contracts, § 600, and there do not 
appear to be many decided cases on the subject. 
Page says: “It does not necessarily follow 
from the fact that every word in a written 
contract must be considered in arriving at inten- 
tion that every word written on the paper when 
the contract as executed is part thereof” and 
among the cases referred to is that of Sturm 
v. Baker, 150 U. S. 312, 327, 37 L. ed. 1093. It 
easily may be claimed that words printed on a 
billhead could not be intended to affect a ques- 
tion of the making of a contract, for a bill- 
head is related to the carrying out of a consum- 
mated contract. As to words appearing on a 
letterhead used in the making of a contract the 
question becomes different. 

In Summers v. Hibbard & Co., 153 Ill. 102, 38 
N. E. 809, 46 Am. St. Rep. 572, the court does say 
that printed words on the letterhead constituted 
no part of the contract there considered, but as 
the court took pains to state under what circum- 
stances of particularity the contract was first 
stated and in a subsequent letter restated, this 
language is rather referable to the case in hand 
than the statement of a general principle. Menz 
Lumber Co. v. McNeeley & Co., 58 Wash. 223, 
108 Pac. 621, 28 L. R. A. (N. S.) 1007, may be 
looked upon very greatly as the Summers case 
which it quotes from and relies upon. It speaks 
of no reference being made to the printed words 
by either of the parties, though the language as 
showing an unqualified contract by the writing 
was used. 

If the printed words on a letterhead are for 
general use and a contract is made in writing, 
there is a principle that it must be apparent that 
it is not to be modified by the printed words un- 
less they are referred to. Lumber Works v. Ins. 
Co., 37 Minn. 300, 5 Am. St. Rep. 846. But this 
is merely a general principle and does not neces- 
sarily take away all effect of the printed words, 
as for example, as indicating the surroundings 
of entrance into a contract relation. 

In Hardie-Tynes F. & M. Co. v. Allen Oil 
Mill, 84 Miss. 250, 36 So. 262, it is ruled that 
a general printed clause should be reconciled 
with the contract in writing, if it can be done; 
otherwise the part in writing must control. 


In Yorston v. Brown, 178 Mass. 103, 50 N. E. 
655, it was ruled, that defendant could look to 
the letterhead of plaintiff so as to show what 
was the meaning of an order addressed to him to 
publish his portrait. This case was distin- 
guished from Sturm v. Baker, supra, in that 
there plaintiff was trying to add to the terms of 
his contract by a statement on his own billhead, 
while in the Yorston case the defendant was try- 
ing to hold plaintiff to what his printed order 
blank showed. 

In Patch v. Smith, 94 N. Y. Supp. 692, 105 App. 
Div. 208, a memorandum of sale had written up- 
on a printed blank “this order is subject to 
acceptance at the main office,” the court said: 
“This memorandum was written upon the face 


.of a printed blank prepared for and used by the 


defendant, when his customers ordered lumber 
from him, but which was not appropriate for use 
when he ordered from another.” 

On the whole, it seems fair to conclude that 
printed words on a letterhead are not to be 
deemed to affect an unequivocal contract unless 
there is some way of showing that the party 
relying thereon submits some competent proof 
that they formed or were understood to form a 
part of the contract entered into. Their office 
is intended to assist only in explaining an other- 
wise ambiguous contract. c. 











HUMOR OF THE LAW. 





The case was reached on the trial docket, 
and just as the judge took his seat one of the 
lawyers walked up to the opposing counsel and 
said to him: “You agreed to so and so.” The 
latter replied: “I did not.” Thereupon the 
first lawyer angrily assented in audible tones 
that his opponent was “a d——n liar,” and the 
latter shook his fist in the face of his accuser 
and said that he was “a d——n scoundrel.” 
Here the court intervened and blandly said: 
“Now, gentlemen, since you have thoroughly 


identified each other to the court, you will 
please proceed with the case,” and the case 
ran on thereafter like a ribbon.—Case and 
Comment. 





The technicalities of the law are often too 
finely drawn for the lay understanding. The 
following sounds like a burlesque, but it ac- 
tually happened in an Ohio court. | 

At a term of the circuit court there, a horse 
case was on trial, and a well-known “horseman” 
was called as a witness. 

“You saw this horse?” asked the defendant 
counsel. 

“Yes, ’°— 

“What did you do?” 

“IT just opened his mouth to find out how 
old he was, and I said to him, ‘Old top, I 
guess you're pretty good yet.’” 

“Stop!” yelled the opposing counsel. “Your 
Honor, I object to any conversation carried on 
between the witness and the horse when the 
plaintiff was not t.” . 

And the objection was sustained.—Case and 
Comment. 
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1. Adoption—Adopted Child.—The property 
rights of an adopted child are the same as those 
ofa a child.—Odenbreit v. Utheim, Minn., 
154 N. 741. 


2. Adverse Possession—Constructive Posses- 
sion.—Grantee. having the title to a township 
lot would not be disseised by anything short of 
actual adverse possession, and the running of 
a line across a township lot would not in- 
terrupt his constructive possession.—J. H. Sils- 
by & Co. v. Kinsley, Vt., 95 Atl. 634. 

3. Alteration of Instruments—Immaterial Al- 
teration.—Where a Missouri note made no pro- 
vision as to interest, the blank may be filled 
in at the legal rate in that state, such act not 
constituting a material alteration—Haas_ v. 
Commerce Trust Co., Ala., 69 So. 894. _ 


4. Arbitration and Award—Revocation.—In- 
stitution of suit by one of the parties to a 


submission to an oral arbitration before award 
operates as a revocation.—Bullock v. Mason, 
Ala., 69 So. 882. 


5. Assault and Battery—Reasonable Force.— 
The right to use reasonable force to eject an 
intruder, without being guilty of assault, is 
not limited to one’s dwelling house, but ap- 
plies to any property of which he has lawful 
possession.—State v. Flanagan, W. Va., 86 S. E. 
890. 


6. Attermey and Client—Compromise.—Par- 
ties to litigation have right to compromise 





without consent and over objection of attor- 
neys.—St. Louis, I M. & S. Ry. Co. v. Free- 
man, Ark., 179 S. W. 648. 


7. Bankruptcy—Contempt.—On motion to 
punish a bankrupt for contempt for disobeying 
a referee’s order requiring him to restore funds 
to the estate, the bankrupt’s denial that he had 
possession of the fund, or his inability to re- 
member what had become of it, could not 
relieve him of punishment.—In re Stanny, U. 
Ss. D. C., 226 Fed. 517. 


8.——Corporation.—One who received pay- 
ment of a debt owing to him by officers of a 
corporation by checks of the corporation im- 
mediately before its bankruptcy held to have 
such knowledge as to require him to return 
the money to the trustee as assets of the bank- 
rupt estate.—In re Rockaway Soda Water Mfg. 
Co., U. S. D. C., 226 Fed. 520. 


9. Insolvency.—To render the appointment 
of a receiver an act of bankruptcy, the de- 
fendant must have been insolvent, as insolven- 
cy is defined by the Bankruptcy Act.—Maple- 
croft Mills v. Childs, U. S. C. C. A., 226 Fed. 415. 

10.——Preference.—Preference to himself ef- 
fected by president of insolvent lumber com- 
pany within the four months preceding the 
filing of a petition in bankruptcy against the 
company held voidable by its trustee.—Cullen 
v. Veasey, Del., 95 Atl. 656. 


11. Banks and Banking—Forgery.—Where a 
drawee bank pays a check on a forged indorse- 
ment, it may recover the amount paid from the 
one to whom payment is made, unless it paid 
in violation of notice from maker to an inno- 
cent holder.—National Bank of Commerce v. 
First Nat. Bank of Coweta, Okla., 152 Pac. 596. 


12. Bastards—Child as Evidence.—Exhibition 
of the child to the jury as evidence of paternity 
should, in the discretion of the court, be per- 
mitted, if it will promote the purpose of the 
proceeding.—State v. Browning, Kan., 152 Pac. 
672. 

13. BijJls and Notes—Bona Fide Holder.— 
Where a note was indorsed on the express 
agreement that it should be used by the in- 
dorser’s son in acquiring a half interest in a 
business, and the payee was cognizant of the 
arrangement, a breach of the agreenrent will 
defeat action on the note.—Haas v. Commerce 
Trust Co., Ala., 69, So. 894. 

14, Burden of Proof.—In an action by in- 
dorsees on notes, establishment of fraud held 
to cast burden on plaintiffs to show acquisi- 
tion of notes before maturity in good faith for 








value, without notice of defect in title of in- 
dorser.—Wilson v. Lewis,. N. C., 86 S. E. 804. 
15. Consideration.—Contract' whereby he 





was released from all claims for seduction and 
all other claims by his fiancee held to be suffi- 
cient consideration for notes given to her by 
seducer.—Ford v. Engleman, Va., 86 S. E. 852. 
16. Carriers of Goods—Bill of Lading.—Pro- 
visions of a bill of lading in an interstate ship- 
ment requiring written notice of damage and 
fixing a time less than that fixed by the Car- 
mack amendment for commencement of action 
are deemed waived unless pleaded as defenses. 
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—Gilinsky v. Illinois Cent. R. Co., Neb., 154 
N. W. 730. 

17. Connecting Carrier.—The liability im- 





posed on an interstate carrier by the Carmack 
amendment is limited to any loss or damage 
caused by the fault of it or a succeeding or 
connecting carrier, and they are relieved from 
the liability of insurers as it was at common 





law.—Missouri, O. & G. Ry. Co. v. French, 
Okla., 152 Pac. 591. 
18. Furnishing Cars.—A carrier must, on 





furnish suitable cars for 
shipment when it can do so by reasonable 
diligence, fairness, and impartiality —McNeer, 
Talbott & Johnson v. Chesapeake & O. Ry. Co., 
W. Va., 86 S. E. 887. 


19. Carriers of Live Stock—Notice.—Stipula- 
tion between common carrier and shipper of 
live stock, setting a time within which the 
shipper must give notice of injury to the stock 
as a condition to recovery, held unenforce- 
able as unreasonable, where the notice period 
expired before the injury became evident.— 
Cincinnati, N. O. & T. P. Ry. Co. v. Cundiff, 
Ky., 179 S. W. 615. 


reasonable notice, 





20. Carriers of Passengers—Ejection.—Rail- 
road employe summoned by special railway 
police officer without authority thereto to aid 
in ejecting and arresting a passenger held 
liable as a trespasser.—Cincinnati, N. O. & T. 
P. Ry. Co. v. Cundiff, Ky., 179 S. W. 615. 


21. 
rier, 


Negligence.—One not a common car- 
who voluntarily undertakes to transport 
another, is responsible for injury to the per- 
son transported resulting from negligence, 
whether the service was for compensation or 
was gratuitous.—Perkins v. Galloway, Ala., 
69 So. 8765. 

22. Negligence per se.—A street car pas- 
senger held not negligent as a matter of law 
because, while the car is slowing down, he 
goes to the rear platform preparatory to alight- 
ing.—Helms v. Southwest Missouri R. Co., Kan., 
152 Pac. 632. 


23. Chattel Mortgages — Consideration. — A 
prior debt due from the defendant to the plain- 
tiff is sufficient consideration for giving a bill 
of sale for chattels as security for its pay- 
ment.—Thomas v. Graves, Vt., 95 Atl. 643. 

24. Idem Sonans.—A note and chattel 
mortgage securing it will not necessarily be 
invalid because signed “Calhan,” and not “Cala- 
han.”—Barksdale v. Bullington, Ala., 69 So. 
891. 

25. Common Carrier—Jitney.—A jitney being 
self-propelled, not a street car, operating be- 
tween certain points at a certain fare, ap- 
proximately five cents, and so held out, ad- 
vertised, or announced, is a common carrier.— 
City of Memphis v. State, Tenn., 179 S. W. 631. 

26. Conspiracy—Overt Act.—The commission 
of conspiracy is not complete until one or more 
of the conspirators does some overt act or 
acts in execution or furtherance of the con- 
spiracy, which acts may be innocent or crim- 
inal.—United States v. Rogers, U. S. D. C., 226 
Fed. 512. 














27. Contraects—Construction.—The promisor’s 
language is always to be understood in the 
sense in which he knew, or had reasonable 
cause to believe, the promisee understood it.— 
MecNeer, Talbott & Johnson v. Chesapeake & 
O. Ry. Co., W. Va., 86 S. E. 887. 


28. Duress.—Duress: will not avoid a con- 
tract, unless sufficient to overcome the will of 
a man of ordinary firmness and courage.—Ford 
v. Engleman, Va., 86 S. E. 852. 

29. Rescission.—A contract procured by 
intentional concealment of material facts may 
be rescinded by the party deceived, and its en- 
forcement prevented.—Linton v. Sheldon, Neb., 
154 N. W. 724. 

30. Rescission.—Restoration is a condition 
precedent to the exercise of the right to re- 
scind a contract.—Consumers’ Coal & Fuel Co. 
v. Yarbrough, Ala., 69 So. 897. 


31. Time of Essence.—In the case of an 
option, time is of the essence of the contract, 
unless the contract expressly provides other- 
wise.—Mitchell v. Probst, Okla., 152 Pac. 597. 

32. Corporations—Amendment of Charter.— 
Amendments to a corporation charter, not 
authorizing acts malum prohibitum or malum 
in se, are valid.—News-Register Co. v. Rocking- 
ham Pub. Co., Va., 86 S. E. 874. 

33.——Collusion.—A creditor of a _ cor- 
poration who has utilized his control over 
it to obtain a judgment collusive as against 
bondholders who have a prior lien cannot take 
advantage thereof.—Title Ins. & Trust Co. v. 
California Development Co., Cal., 152 Pac. 542. 


34. De Facto.—Person executing obligation 
to corporation held not entitled to deny cor- 
porate existence or deny its power to contract, 
unless contract be expressly forbidden by law. 
—Yellow Chief Coal Co.’s Trustee v. Johnson, 
Ky., 179 S. W. 599. 

35. Partnership.—There being nothing es- 
sentially illegal in the formation of a partner- 
ship by two corporations, its legality depends 
solely upon charter provisions authorizing the 
act.—News-Register Co. v. Rockingham Pub. 
Co., Va., 86 S. E. 874. 

36. Power.—The power of a corporation to 
contract is restricted to the purposes for which 
it is created.—Gregg v. Little Rock Chamber of 
Commerce, Ark., 179 S. W. 658. 

37. Transfer of Stock.—It is the duty of a 
corporation to make only those transfers of its 
stock which are authorized, and for a failure 
to perform such duty it is liable to the injured 
party in damages.—Nagel v. Ham, Yearsley & 
Ryrie, Wash., 152 Pac. 520. 

38. Courts—Rule of Property.—A ruling by 
the California courts that partnership property 
must be applied to the payment of firm debts 
despite one partner’s sale of his interest to the 
other held not a rule of property binding on 
the Federal court on subsequent insolvency of 
the firm.—Rapple v. Dutton, U. S. C. C. A., 226 
Fed. 430. 

39.——-State Law.—The Federal courts will 
give effect to a state statute concerning shares 
of stock in corporations.—Harris v. Egger, U. S. 
Cc. Cc. A., 226 Fed. 389. 
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40. Creditors’ Suit—Dormant Judgment.—A 
dormant judgment cannot ordinarily be made 


the basis for a creditor’s bill.—Bank of Miller- 


v. Moore, Neb., 154 N. W. 731. 

41. Laches.—Plaintiff, in an action in the 
nature of a creditors’ bill, is not guilty of 
laches in reducing his claim to judgment, where 
he has diligently prosecuted his claim, though 
more than ten years have elapsed before judg- 
ment.—Underwood v. Fosha, Kan., 152 Pac. 638. 


42. Criminal Law—Accomplice.— Possession 
of stolen goods by defendant held sufficient 
to corroborate confessions and authorize a con- 
viction.—McDuffie v. State, Ga., 86 S. E. 821. 

43. Accomplice.—A conviction cannot be 
based on the uncorroborated testimony of an 
accomplice——McDonald v. State, Okla., 152 Pac. 


610. 

44. Attempt—An attempt to commit a 
crime, to be punishable as such, is the commis- 
sion of some specific intentional overt act or 
acts tending directly, in the natural course of 
events, to the commission of the crime.—State 
v. Lampe, Minn., 154 N. W. 737. 

45. Evidence.—In a prosecution for receiv- 
ing stolen goods, evidence of receipt of other 
goods known by defendant to have been stolen 
is admissible to show intent; the receipt itself 
not being intrinsically criminal.—State v. Gar- 
gare, N. J., 95 Atl. 625. 

46. Former Acquittal—Where an informa- 
tion in a former complaint charged an im- 
possible date, a conviction could not be had 
under it, so that an acquittal thereunder was 
not available as a plea of former acquittal.— 
Spicer v. State, Tex., 179 S. W. 712. 

47. Intent.—On a criminal prosecution, 
other offenses, tending to show the intent or 
motive, cannot be established by hearsay.— 
Shuffeld v. State, Ark., 179 S. W. 650. 

48. Res Gestae.—In a prosecution for as- 
sault with intent to kill, a statement by prose- 
cutrix, three-quarters of an hour after the oc- 
currence, that accused was the guilty party 
held not admissible as part of the res gestae.— 
State v. Pappas, Nev., 152 Pac. 571. 

49. Damages—Liquidated.— The distinction 
between a “penalty” and “liquidated damages” 
has been said to be that the former is a security 
for, and the latter an amount to be paid in 
lieu of, the performance of the act to be done. 
—Kuter v. State Bank of Holton, Kan., 152 
Pac. 662. 

50. Liquidated.—A contract by the seller 
of a stock of goods not to re-engage in the 
same business, coupled with a promise to pay 
$2,000 in case of breach, held one for liquidated 
damages.—Fleischman v. Rhamstorf,. U. S. C. 
C. A., 226 Fed 443, 

51.——-Punitive.—Punitive damages may be 
recovered where a wrongful act is done with 
a bad motive or with negligence amounting to 
positive misconduct or in a manner evincing 
a willful disregard of the rights of others.— 
Franklin Plant Farm v. Nash, Va., 86 S. E. 836. 

52.——Remittitur.—Where a verdict allows an 
excessive amount for medical attendance, the 
error may be cured by plaintiff's filing a remit- 
titur so as to conform the amount to that sup- 
ported by the evidence.—Pecos & N. T. Ry. Co. 
v. Winkler, Tex., 179 S. W. 691. 

53. Deeds—Confidential Relation—The mere 
fact that the grantor and the grantee were 
uncle and nephew does not establish such a 
confidential relation as would give rise to the 
presumption of fraud.—Meece v. Colyer, Ky., 
179 S. W. 579. 

54. Diveoree—Alimony.—Where the wife was 
given land as alimony, the income, so far as 
necessary to be devoted to the maintenance of 





























her children until the younger became of age, 
held that when the younger child became of 
age the mother could contract to convey the 
land, and that before that time she could bind 
herself personally to deliver possession.— 
Greenwood, v. Greenwood, Kan., 152 Pac. 657. 

55. Desertion.—Cruelty on the part of the 
husband, resulting in the wife’s enforced sep- 
aration from his bed and board, and continued 
for three years prior to the decree, entitles 
the wife to a divorce as for desertion.—Denny 
v. Denny, Va., 86 S. E. 835. 

56. Easements—Claim of Right—Use of a 
wood road over defendant’s farm by plaintiffs 
and their grantors for 45 years, open, notorious, 
without permission, and with full knowledge 
of defendant and his grantors, raises the pre- 
sumption that the use was under claim of 
right.—Poronto v. Sinnott, Vt., 95 Atl. 647. 


57. Eminent Domain—Market Value.—The 
damages recoverable from a railroad company 
for constructing its railway so as to injurious- 
ly affect access to private property cannot be 
measured by a broad comparison of the market 
value of the property before and after the con- 
struction of the railroad.—Marshall v. Wichita 
& M. V. R. Co., Kan., 152 Pac. 634. 

58. Estoppel—Laches.—One guilty of laches 
in failing to defend his claim of title to land 
under a lost will cannot pass title to a de- 
visee, so as to defeat title of an innocent pur- 
chaser from party decreed by court to have 
title; since, as between two innocent persons, 
the one guilty of no fault will be protected.— 
Steljes v. Simmons, N. C., 86 S. E, 801. . 

59.—Recitals.—Recitals of ownership of the 
land by the mortgagor, contained in a mortgage 
to the record owner, held not to estop the rec- 
ord owner or his grantees from denying title 
in the mortgagor, or his grantees.—In re 
Crowley, Minn., 154 N. W. 743. 

60. Evidence—Declarations.—Declarations of 
one in possession of land, characterizing or ex- 
plaining his possession or in disparagement of 
his title or against his interest, are admissible, 
if not merely narrative of a past occurrence.— 
a Currie & Co. v. Caulk, N. C., 86 S. 





61. —— Expert Testimony. — A nonexpert, 
though not a subscribing witness and not pres- 
ent at the execution of the will, may testify 
to testatrix’s mental condition, if he has had 
adequate opportunities for observation and 
forming an opinion.—In re Rawlings’ Will, N. 
C., 86 S. E. 794. 

62. Parol.—That an instrument absolute 
in its terms was delivered on parol condition 
that on a certain contingency it should not be 
binding may be shown by parol.—Farley v. 
Letterman, Wash., 152 Pac. 515. 

63.——Reputation.—While title to land cannot 
be established by reputation, such evidence is 
admissible to show notoriety of claim of title. 
—Kruse v. Fredlum, Kan., 152 Pac. 617. 

64. Executors and Administrat ‘Collater- 
al Attack.—The appointment of an administra- 
tor by a court of probate cannot be collaterally 
attacked in the. administrator’s action in his 
representative capacity—Enzor v. Rushton, 
Ala., 69 So. 909. 

65. Fraud—Contract.—Where a seller was in- 
duced to part with his property for much less 
than its value, by reason of the buyer’s fraudu- 
lent statements, an action to recover for the 
fraud was an affirmance of the contract.— 
Harris v. Egger, U. S. C. C. A., 226 Fed. 389. 

66. Fraudulent Conveyances — Voluntary. — 
An execution sale under a consent judgment, 
where the consent is in effect not the act of 
defendant, but that of plaintiff, really consti- 
tutes a voluntary transfer.—Title Ins. & Trust 
San v. California Development Co., Cal., 152 Pac. 

67. Game—Title to.—The title to game be- 
longs to the state in its sovereign capacity, 
and it has the right to control the killing, tak- 
ing, and use of game, so long as it does not 
encroach upon constitutional rights.—Graves v. 
Dunlap, Wash., 152 Pac. 532. 
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68. Good Will—Consideration.—The sale of a 
stock of nrerchandise is sutticient consideration 
for an agreement not to re-engage in such busi- 
ness.—Fleischman v. Rahmstorf, U. S. C. C. A., 
226 Fed. 443. 


69. Homestead—Tenancy in Common.—aA ten- 
ant in common is entitled to a homestead ex- 
emption, under Const. art. 12, §§ 1, 2, in lands 
held in common.—Atlas Supply Co. v. Blake, 
Okla., 152 Pac. 601. 


70. Homieide—Assault to Murder.—Where 
defendant fired into a small room packed with 
people in reckless disregard of human life, with 
intent to kill some one, and did shoot some one, 
his conviction of assault to murder was proper. 
—wWilliams v. State, Tex., 179 S. W. 710. 


Whe Motive.—Proof of motive is not essen- 
tial to support a conviction for murder.—Rea 
v. State, Tex., 179 S. W. 706. 

72. Husband and Wife—Estate by Entirety. 
—A conveyance to husband and wife creates 
an estate by the entireties, and not in com- 
mon.—Bennett v. Hutchens, Tenn., 179 S. W. 
629. 

73. Insuranee—Beneficiary—Where deceased 
procured an accident policy and paid all the 
premiums, held, that the beneficiary named was 
entitled to the amount due under the policy, 
though she had no insurable interest in de- 
ceased’s life——Allen’s Adm’r v. Pacific Mut. Life 
Ins. Co., Ky., 179 S. W. 581. 

74. Foreign Corporation——The assumption 
of liability under existing insurance contracts, 
and the collection of premiums, held to con- 
stitute “transaction of business” in the state. 
—Kulberg v. Fraternal Union of America, Minn., 
154 N. W. 748. 

75.——Seaworthiness.—Ordinarily seaworthi- 
ness at the inception of a risk is presumed, but 
where a vessel founders without any stress 
of weather or unusual buffeting or other ex- 
traordinary peril, the burden of showing sea- 
worthiness is on the assured.—Plummer v. In- 
surance Co. of North America, Me., 95 Atl. 605. 

76. Judgment—Non-Obstante Verdicts.—On 
motion for judgment notwithstanding the ver- 
dict, when there are no findings of fact, the 
only question for review is on the pleadings.— 
Foster v. Leftwich, Okla., 152 Pac. 583. 

77. Revival.——The forum for the revival of 
a dormant judgment of a district court is in 
the court of original jurisdiction, not in an- 
other district court to which the judgment has 
been removed by transcript.—Bank of Miller 
v. Moore, Neb., 154 N. W. 731. 

78. Res Judicata.—A judgment is res judi- 
eata of all points raised by the pleadings or 
which might properly be predicated upon them, 
and this is true even though the judgment is 
by default final and the complaint is not veri- 
fied.—Steljes v. Simmons, N. C., 86 S. E. 801. 

79. Res Judicata—The rule that a judg- 
ment not only estops as to the matters actually 
litigated, but also as to those that might be 
litigated, applies to actions based on the same 
claim or demand.—McKinnon, Currie & Co. Vv. 
Caulk, N. C., 86 S. E. 809. 

80. Libel and Slander—Innuendo.—An in- 
nuendo is used to explain the meaning of words 
employed, but not to change or enlarge their 
natural meaning, and whether the publication 
is libelous per se or the language thereof will 
bear the interpretation ascribed to it in the 
innuendo are questions of law for the court.— 
State v. Huff, Kan., 152 Pac. 642. 

81.——Survival of Action—aA right of action 
for slander does not survive against the per- 
sonal representative of the tort-feasor, in the 
absence of special damage to property rights. 
—Alpaugh v. Conkling, N. J. 95 Atl. 618. 

82. Marriage—Common Law.—In a_ valid 
statutory marriage, attempted per verba de 
praesenti, not consummated by cohabitation, 
held not a valid common-iaw marriage.—Herd 
v. Herd, Ala., 69 So. 885. 

83. Master and Servant—Liability—What- 
ever was done in attempting to replace a log, 




















whereby the sawyer was killed, being actually 
done by him, or supervised and directed by him, 
the men working with him cbeying his signals 
or orders, the master was not liable.—Lucas 
Land & Lumber Co. v. Cook’s Adm’r, Ky., 179 
S. W. 582. 

84. Negligence.—Employers held not - 
surers, but liable only for negligence, the teat 
of which is the ordinary usage of the busi- 
gle tonne v. Corvallis & E. R. Co., Ore., 152 


85. Presumption.—A mature erson - 
parently of average intelligence Pvc en. a 
ployment may be presumed by the employer 
to be competent to discharge the duties of the 
yar a tae & Shumway v. Williams, Va., 


86. Proximate Cause.—Where the mast 
i r 
was guilty of no primary negligence, there ina 
be no recovery under the Federal Employers’ 
Liability Act.—Chesapeake Western Ry. v 
Shiflett’s Adm’x, Va, 86 S. E. 860. et 


87. Safe Appliances.—The master in fur- 
nishing tools, must use the care which aon oe 
ordinary prudence would use for his own safety 
if he was going to use them.—Klunk v. Blue 
Pearl Granite Co., N. C., 86 S. E. 800. 

88.—Shifting Conditions.—The rule th 
employer must furnish a reasonably cali abies 
of work does not apply where the employe fur- 
nishes his own place, or where the place is con- 
peg Mpeg nw | by reason of the nature of 

-—Brooks v. Central 
Co., Kan., 152 Pac. 616. eee 


89. ‘Vice Principal—A “straw boss,” who 
gave the signal for dropping the section of 
track which injured plaintiff, held not a vice 
principal in so doing, but a fellow servant of 
pene ee — defendant was 

e.—Morovich v. 
Minn., 154 N. W. 735. an er oe 


90. Mechanics’ Liens—Use in Building.—A 
person claiming a materialman’s lien must show 
that the material was purchased for and used 
9 Oe ee v. Doughty, Kan., 152 

Cc. " 


91. Mortgages—Foreclosure.—Adverse claims 
may be considered in a foreclosure suit, where 
it is charged that such claims were acquired 
fraudulently for the purpose of defeating the 
rights of the mortgagee.—Title Ins. & Trust 
Co., v. California Development Co., Cal., 152 
Pac. 542. 

92.——Priority— Where a deed and a pur- 
chase-money trust deed are parts of the same 
transaction, the trust deed takes precedence 
over a judgment obtained against the pur- 
chaser of land, who executed the trust deed.— 
Py ig ea Hardware Co. v. Perkins, Va., 


93.——-Redemption.—Infant heirs of deceased 
mortgagor may redeem within 2 years after 
attaining majority from mortgagee purchasing 
at his own sale under a power in the mortgage 
not authorizing the purchase, if the period for 
redemption does not extend beyond 20 years 
oe of sale——Sharp v. Blanton, Ala., 69 
0. 4 


94. Municipal Corporations—Abutting Own- 
ers.—The owner of property abutting on a 
street has no greater right in it than the pub- 
lic generally, beyond the right of ingress, 
egress, light, air, and lateral support.—Crotts 
v. City of Winston-Salem, N. C., 86 S. E. 792. 


95.——Injunction.—The applicant for injunc- 
tion to restrain an alleged illegal act of a 
municipal officer must show at least. general 
damages to the taxpayers.—Maxwell v. Smith, 
Wash., 152 Pac. 630. 


96. Negligence—Definition—One owes the 
duty of using reasonable care to keep his place 
of business where patrons are invited in a 
safe condition, so that they may not be un- 
reasonably exposed to danger.—Nicholson v. 
Southern Express Co., N. C., 86 S. E. 786. 


97. Diminishing Loss.—To diminish recov- 
ery by servant on account of contributory negli- 
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gence, the employer need not show that the 
servant knew of the danger, but it is sufficient 
to show that he did not exercise due care.— 
Pecos & N. T. Ry. Co. v. Winkler, Tex., 179 S. 
W. 691. 


98. Imputability—Where the occupant of 
an automobile has no control over the driver, 
even though the relation of carrier and pas- 
senger does not exist, the doctrine of imputed 
negligence does not apply.—Perkins v. Gallo- 
way, Ala., 69 So. 875. 

99. Partnership—Dissolution.—A partner who 
sells his interest to the other while the firm is 
still solvent, the purchaser assuming the firm 
debts, cannot thereafter compel the application 
of partnership property to firm debts.—Rapple 
v. Dutton, U. S. C. C. A., 226 Fed. 430. 

100. Dissolution.—Receivership held prop- 
erty ordered for a firm in the newspaper pub- 
lishing business, on dissolution for internal dis- 
sensions.—News-Register Co. v. Rockingham 
Pub. Co., Va., 86 S. E. 874. 

101. Physicians and Surgeons—Documentary 
Evidence.—It was competent to show by the 
secretary of state board of veterinarians and by 
his records, properly identified, that no license 
had been issued to defendant to practice 
veterinary dentistry.—State v. Ramsey, N. D., 
154 N. W. 731 

102. Pledges—Delivery.—Delivery of the key 
to a house in which the pledged property is 
kept is in law constructive delivery of pos- 
session of the property.—Thomas v. Graves, 
Vt., 95 Atl. 643. 

103. Principal and Agent—Evidence.—Al- 
though agency cannot be proved by the declara- 
tions of the agent, his testimony, as to the 
agency, is admissible to prove both the agency 
and his acts as agent.—Patterson v. Home Bank 
of Barnwell, S. C., 86 S. E. 815. 

104. Waiver.—For a waiver of liability 
made by a drayman to an express company to 
become binding on a shipper by ratification, 
the company must show that the shipper was 
advised of the waiver soon enongh to have re- 
jected it——Grice v. Oregon-Washington R. & 
Navigation Co., Ore., 152 Pac. 509. 

105. Principal and Surety—Discharge of 
Surety—An agreement, upon valid considera- 
tion, by a creditor, without the consent of the 
surety, not to sue the principal debtor for a 
stated time, discharges the surety.—Ward v. 
Nutt, Ark., 179 S. W. 667. 

106. Extension.—A creditor’s extension of 
the payment of a past-due indebtedness from 
a corporation upon receiving its 60 and 90 day 
notes would support a contract of suretyship 
evidenced by the indorsement of its president. 
—Bonner Oil Co. v. Gaines, Tex., 179 S. W. 
686. 

107. Receivers—Priority.—A court may give 
priority over the lien of bondholders to certifi- 
cates of a receiver, issued to enable him to care 
for and preserve the property.—Title Ins. & 
Trust Co. v. California Development Co., Cal., 
152 Pac. 564. 

108. Reeeiving Stolen Goods—Principal.— 
Where one procures another to steal goods- out 
of the state and bring them within the state, 
and the first party then receives the goods, he 
is not a principal in the larceny, but is guilty 
of receiving stolen goods in the state into 
which they are brought.—State v. Gargare, 
N. J., 95 Atl. 625. 

109. Reformation of Instruments—Equity.— 
Courts of equity have jurisdiction to reform 
written instruments, so as to conform notes 
and mortgage to dates of maturity agreed up- 
on.—Consumers’ Coal & Fuel Co. v. Yarbrough, 
Ala., 69 So. 897 


110. Sales — Election. — Purchaser, 














having 


right to rescind, may elect to retain property 
and have abatement of purchase price.—Con- 
sumers’ Coal & Fuel Co. v. Yarbrough, Ala., 
69 So. 897. 

111. Passing of Title-—Where ordinary per- 
sonal property is distinctively identified and 
sold, and the purchase price paid, title will pass 








without delivery.—Harris v. Egger, U. S. C. C. 
A., 226 Fed. 389. 


112. Specifie Performance—Adoption Con- 
tract.—A child, performing his part of an adop- 
tion contract making him heir of adoptive 
father, where the declaration of adoption was 
invalid, for noncompliance with the statute, 
held entitled to specific performance of adop- 
tive contract as against heirs and representa- 
tives of adoptive father.—Prince v. Prince, 
Ala., 69 So. 906. 


113.——Equity.—On a bill to specifically per- 
form an agreement to give an indemnity bond, 
equity will enforce the agreement in its own 
language and leave it to courts of law to de- 
cide the extent of the indemnity.—Bosch Mag- 
neto Co. v. Rushmore, N. J., 95 Atl 614. 


114. Te Phs and Telephones—Limitation 
of Liability—-Where the contract between a 
telegraph company and the sender of a mes- 
sage limits liability to $50, the sender suing 
for negligent failure to deliver can recover 
nothing over $50.—Western Union Telegraph 
Co. v. Brooks, Ark., 179 S. W. 649. 

115. Trusts—Presumption.—Where a  hus- 
band pays the consideration for a conveyance 
to his wife, the presumption is that the pay- 
ment of the consideration was for the benefit 
of the wife, and no trust results.—Taylor v. 
Delaney, Va., 86 S. E. 831. 

116. Wendor and Purchaser—Notice.—Record 
of mortgage providing for a lien on mortgagor’s 
after-acquired property held notice to one pur- 
chasing mortgagor’s after-acquired property, so 
as to make his legal title inferior to the lien 
of the mortgage.—Commonwealth Title, Ins. & 
Trust Co. v. New Jersey Lime Co., N. 

Atl. 609. 

117.——Option.—To bind the maker on an op- 
tional agreement to purchase land, held, that 
the owner must accept the proposition before 
its expiration, and that hence an acceptance a 
few weeks afterwards was too late——Samuelson 
v. Palmer, Kan., 152 Pac. 627. 

118. Wills—Attestation—A will may . be 
properly attested by a taxpayer of a town 
which is a beneficiary under it, for he has no 
fixed, certain, and vested pecuniary interest.— 
In re Potter’s Will, Vt., 95 Atl. 646. 

119. Laches.—A husband’s delay in pro- 
ceedimg to establish his wife’s lost will devising 
land to him held such laches as to preclude 
his devisee from maintaining ejectment against 
a bona fide purchaser from the State University 
under an escheat judgment.—Steljes v. Sim- 
mons, N. C., 86 S. E. 801. 

120. Lapsed Legacy.—Where testator be- 
queathes his estate on an event which does 
not happen, and makes no other disposition 
thereof, the legacy lapses, and the estate passes 
to those entitled under the statute of distribu- 
tion at the time of testator’s death.—In re 
Peterson’s Estate, N. J., 95 Atl. 613. 

121, Lex Loci.—Where a nonresident testa- 
tor’s entire property was personalty in this 
state, the limitation of Civ. Code, § 1312, on 
charitable gifts, and not the law of his domi- 
cile, governs the distribution.—In re Sloane’s 
Estate, Cal., 152 Pac. 540. 

122.——-Statutory Right.—The right to dis- 
pose of property by will is not a natural right 
protected by the Constitution, but is one con- 
ferred and regulated by statute.—Peace v. Ed- 
wards, N. C., 86 S. E. 807. 

123. Vested Remainder.—Under a will plac- 
ing estate in trust for benefit of testator’s 
widow and daughter, the principal to be hand- 
ed over to the daughter’s children upon death 
of life beneficiaries, child of daughter took a 
vested remainder at birth, which, upon her 
death before life beneficiaries, passed to her 
heirs.—Gilman v. Porter, Md., 95 Atl. 660. 


124. Widow's Election.—An election by a 
widow to take under her husband’s will in lieu 
of her community and homestead rights must 
be unequivocal and with the intention to make 
an election.—Wichita Valley Ry Co. v. Somer- 
ville, Tex., 179 S. W. 671. 





























asaaha 


